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INTRODUCTION | 
_ The plaintiffs are not engaged in the vane pursuit of seeking to have this court expand 


the scope of chiropractic practice. They are well aware of the limits of the courts’ jurisdiction. 


7 Nor are the plaintiffs focused on merely asserting the right to use hypodermic and/or 


acupuncture needles. On the contrary, in the First and Second Causes of Action (C/A) to the 


Second Amended Complaint (SAC) the plaintiffs seek judicial review of an administrative rule 


Rule 302) promulgated by the State Board of Chiropractic Examiners (SBCE) in 1991. They. 


seek.a judicial declaration the Rule 302 is null and void and, ancillary thereto, the plaintiffs 


_ geek a judicial declaration of their practice rights in accordance with the voters’ original intent — 


in enacting the 1922 Chiropractic (initiative) Act, and subsequent amendments. (See, 


| particularly, S AC q9726 and 64.) They also seek certain injunctive‘and mandamus relief. - 


In their Third Cause of Action, the plaintiffs seek a judicial declaration that the 


provision for the Council on Chiropractic ‘Education (CCE) to directly perform. regulatory 


functions in the California approval process of chiropractic colleges violates the provisions of 


| California Constitution, Art. 2, § 12. (Art. 2, § 12 prohibits a private person or organization, 


such as the CCE, being named or identified to perform any function established by initiative.) 


| They also seek ancillary mandamus relief in the Third Cause of Action. | 


The SBCE is not named as a defencant/respondent, in the Fourth Cause of Action. The 


- Fourth Cause of Action-names only the California Acupuncture Board. — 


ARGUMENTS OF GENERAL APPLICABILITY 





1. THESBCE HAS FAILED TO ADDRESS THE PROVISIONS OF GOVT. CODE 


§ 11350(a) _ | 


Rule 302 is an adininistrative rule interpreting the 1922 Chiropractic (initiative) 


Act and subsequent amendments. Judicial review of the interpretive aspects of 
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| the other hand, judicial review of administrative regulations based upon procedural defect 














administrative rules and regulations is sought pursuant to Gov. Code section 11350(a). (Agnew 


v. State Board of Equalization (1999) 21 Ca. 4 310, 320-321; SAC 920-26, 53 & 62-64) On 


may be brought pursuant to Gov. Code séction 11350(b). The plaintiffs have not alleged any 
irregularities with respect to the procedures followed by the SBCE in adopting Rule 302 and, 


therefore, Gov. Code section 11350(b) [11350(d) — see next paragraph] does not apply to this 


case. 


The SBCE argues that the plaintiffs’ First and Second C/A must fail because the 


plaintifi have made “no allegations of ee irregularity” pursuant to “Gov. C. sections 


| LSP): 1135006), (or) 11350(4)(1)- (4), i (SBCE Points and Authorities (P & A), fn. es 


p. 6 and fn. 1, p. 10) AS. previously indicated, rather than alleging procedural irregularities, 
the plaintiffs have alleged that Rule 302 interprets the Chiropractic Act, as amended, so as to 
impair their practice rights as acco ed laces The SBCE does not address the 


application of Gov. Code section 11350(a) anywhere in its moving papers. 


ves PLAINTIFFS MAY SEEK DECLARATORY RELIEF BEFORE BEING 


CHARGED WITH ANY VIOLATION OF THE LAWS OR REGULATIONS 
SOUGHT TO BE REVIEWED 


In footnote 7 to the SBCE’s P & A (p. 6), the defendant suggests that a controversy 


cannot exist between the parties because the plaintiffs have conceded that “no administrative 


or other action has been brought against any of them for any violation of the Act or of any rule - 


or regulation of the Chiropractic Board.” The plaintiffs did so allege. However, they clearly 
alleged that they each face “disciplinary action by the Chiropractic Board and/or criminal 


prosecution” in the “event they perform any act or procedure”, which based on the Board’s 


interpretative Rule 302, falls “outside their scope of practice under the Chiropractic Act.” 


(SAC 419) 
| —_ 2 
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A primary purpose of declaratory relief 1 is to allow a person, as here, to ascertain their 
rights and responsibilities b before acting in such a manner as to expose Ganeives to potential 
liability. (Harney v. Contractors’ State. License Board (1952) 39 Cal.2d 561.) The case of 
| | oo of Los Angeles v. Standard Oil (1968) 262 Cal. App. 2d 118, 127 (See SBCE P & A, fn. 7) 
oe not establish any precedent contrary to that derived from the Harney case. | 


3. A COMPLAINT FOR DECLARATORY RELIEF IS SUFFICIENT IF IT SETS 
_ FORTH ANY JUSTICIABLE CONTROVERSY | | | 


A complaint for declaratory relief is sufficient if the existence of an actual, present 
controversy related to the legal rights and duties of the respective parties is specifically 
| pleaded and a request is made that these siete be adjudicated by the court. (Weil & Brown, 
Cal. Practice Guide: Civil Procedure Before Trial (The Rutter Group) Tf 6:190 & 6:190.1, pp. 
6-42-43) | However, “the pleader need not establish it is also entitled to a favorable 
| judgment.” (The Rutter Group, supra, 1 7:42.11, p. 7219. ) 


4. THE INTERPRETATION OF THE CHIROPRACTIC ACT IS A JUDICIAL 
| FUNCTION © 


The State Supreme Court, in the case of Yamaha Corp. of America v. State Bd. of 
: Equalization (1999) 19 Cal.4® l, 1 0-11, extensively analyzed the basic principles of law | 


applicable to the interpretation of administration regulations. As applicable to this proceeding, 


mie the Court stated: ; = 2h 





Tt is a ‘black letter’ proposition that there are two categories of. 
administrative rules and that the distinction between them derives from their 
different sources and ultimately from the constitutional doctrine of the 

separation of powers. One kind -quasi-legislative rules -represents an 
authentic form of substantive lawmaking: Within its jurisdiction, the agency 
has been delegated the Legislature's lawmaking power. (Citations) Because 
agencies granted such substantive rulemaking power are truly ‘making law,’ 
their quasi-legislative rules have the dignity of statutes. When a court — 
assesses the validity of such rules, the scope of its review is narrow. If 
satisfied that the rule in question lay within the lawmaking authority 
delegated by the Legislature, and that it is reasonably necessary to 
implement the purpose of the statute, judicial review is at an end. 


3 
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. Unlike quasi-legislative rules, an. agency s interpretation does not 
implicate the exercise of a delegated lawmaking power: instead, it represents _ 


the agency's view of the statute's legal meaning and effect, questions lying 
within the constitutional domain of the courts.” (Emphasis added.) . 





Rule 302 is irefutably the “agency”: S tenon of the Chiropractic Act. It will become 
clear from the arguments presented below that this court cannot exercise its constitutional, 


interpredve function based. upon the record presently before it. 
5. ANY VALID CAUSE OF ACTION OVERCOMES A GENERAL DEMURRER 


| The SBCE has submitted protracted arguments related to the plaintifis’ ‘first three 
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causes of action totaling 29 pages (15 plus 9 pages incorporated from the Acupuncture Board’s 


a Vo 
— © 


~ that the SBCE’s. general demurrer must be overruled if the plaintiffs’ complaint states “any 


oe eed 


| cause of action”. (The Rutter Group, supra q 7:41, p. 7-18.) Plaintiffs’ First C/A, Count One, 


fae, 


| among others, states: a cause of action which i 1S addressed 1 in Argument 8. 


—_ 
ON. 


6 A DEMAND FOR AN “IMPROPER” REMEDY IS NOT GROUNDS FOR A 
| GENERAL DEMURRER 


~jJ oo. 


The SBCE, throughout its general demurrers, unaiaite argues that its demurrers 


- 
oo 


: should be sustained because one or siaiiad of the various forms of relief sought may not be 


rary 
co 


had. However, it is clear that a general demurrer is not “the procedure to attack an improper 
claim for (punitive at or other remedy demanded in the complaint.” (The Rutter 
| Group, supra, § 7:42.1, pe 18.) 

7, A GENERAL DEMURRER ADMITS ANY PLEADED INTERPRETATION OF 
| THE 1922 CHIROPRACTIC ACT TO WHICH ay IS ‘REASONABLY 
SUSCEPTIBLE — 

‘It is well recognized that a demurrer admits the truth of all properly pleaded facts. 


| (See, Rutter Group, supra, § 7:43, p. 7-20) More to the point being addressed here, the court, 


in the breach of written contract case of Aragon-Haas v. Family Security Ins. Services (1991) 


LAINT. 
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231 Cal. ome 3d 232, 239, went —— that and succinctly stated: 


“Where a complaint i is based on a written contract which it sets out in full, a 
general demurrer to the complaint admits not only the contents of the 
instrument but also any pleaded meaning to which the instrument is 
reasonably susceptible. (Citation.) While plaintiff's interpretation of the 
contract ultimately may prove invalid, it was improper to resolve the issue 
- against her solely on her own pleading. ‘In ruling on a demurrer, the 
likelihood that the pleader will be able to prove his allegations 1S not the 

question.’” | 


‘incorporated into a complaint. However, there are strong policy reasons for applying the 
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' jealously guard the precious initiative power, and to resolve any reasonable doubts in favor of 
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its exercise.” (Legislature v. Eu (1991) 54 Cal.3d 492, 501) 
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ARGUMENTS AS TO SPECIFIC COUNTS & CAUSES OF ACTION 


(44 , | 
15 - §& COUNT ONE OF THE PLAINTIFFS’ FIRST CAUSE OF ACTION STATES A 
. CAUSE OF ACTION FOR JUDICIAL REVIEW OF CHIROPRACTIC BOARD | 
(16 | RULE 302 UNDER GOVERNMENT CODE SECTION 11350(a) | 
17 A. The SBCE Has Failed to Submit any Specific Points and Authorities Relative to the 
18 First Count of the First C/A 
19 _ The First Count of the plaintiffs’ First C/A is central to an ciuiadie of the 
20) plaintiffs’ case. The only argument in the SBCE’s moving papers which even comes close to 
21 addressing this Count is its Argument 1, Section C. There, the SBCE makes the bald and 
| a oe _ Cd 
| unilluminating statement that “no actual case or controversy exists as to the validity of Rule 
“gail 
oy 302 between plaintiffs and the Chiropractic Board.” (SBCE P & A, Pp- e 6). Perhaps the 
| 95] _ SBCE is ie: on the Acupuncture Board’s “bootstrap” argument based upon the case of 
96||. City of Cotati v. Cashman (2002) 29 Cala 69, 80. That case, and the case of City of Los 
27\| Angeles v. ‘Standard Oil Co. (1968) 262 Cal.App.2d 118, 1127 cited in fn. 7, p. 6 of the 
28 _ SBCE’s P & A are not controlling, or even persuasive, and will be disposed hereafter. 
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Plaintiffs have nee found the stated — specifically applied to a ballot pamphlet 


principle to initiative measures in that, among other factors, it is a courts “[s]olemn duty to 
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B. The Plaintiffs have not Pleaded Abstract or. Hypothetical Rights 
In foomote 7 (page 5) of its P & A, the SBCE aitimnadity claims that the plaintiffs 
“assert an abstract or hypothetical right to perform acts that exceed” their scope of wines 
Simply put, there is nothing abstract or hypothetical about the plaintiffs’ position. They claim 


that the SBCE has, in Rule 302, misconstrued the intent of the Chiropractic Act and they seek 


| a declaration that Rule 302: is invalid. They go further than that and sDomecen delineate their | 


opposing construction of the 1922 Chiropractic Act. (See, SAC 426; see also 146-51 ) 


The SBCE we incorporated pages 3 to 5 of the Acupuncture Board’s P & A which 


A plaintiff must seek definitive, and conclusive relief. (Selby Realty Co. v. City of. 
| Buena Ventura (1973) 10 Cal.3d 110, 117 and Bame v. ad of Del Mar (2001) 86 Cal.App. 4". 


1346, 1358. ) Agreed, the plaintiffs seek definitive and saaclaeive relief 1 in the First Count of | 


the First Cause of Action. They seek to have awe 302 decisned void, to have their present 


7 practice rights declared in. conformity with their interpretation of the 1922 Act (SAC 126) _ 


| ‘they seek to fave the SBCE enjoined fron enforcing Rule 302 against them. 


A citizen’s. mere dissatisfaction with a law or an administrative rule does not give 


7 rise to a justiciable controversy. (Zetterberg v. State Department of Public Health (1974) 43 


Cal ee 3d 657, 661-663; but see Califorisians for Native Salmon v. Dept. of Por (1990) 


221 Cal. App. =e 1419, 1430. ) Agreed but the plaintiffs are not ache dissatisfied citizens. In | 
| “Zetterberg a sate citizen woah declaratory relief as to policies relating to the distribution of 
certain state pollution control fe Acuone: Except by virtue of his being a citizen, the plaintiff in 
Zetterberg was not specifically affected by the law. He merely thought that the pollution. 
functions could be better performed by dividing them up iuiciiene two agencies rather than | 


| having all such functions administered by one agency as provided by the challenged law. 


6 
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| Here, the plaintiffs are each licensees under the SBCE; directly affected by the interpretation 


“The City of Cotati v. Cashman (2002) 29 Cal. al.4® 69, 80 case recognized that the 


| controversy underlying a declaratory relief action must be specifically pleaded and the 
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The Zetterberg court found that the fact that plaintiff was a taxpayer did not give him 


standing to ask the court to, in effect, micromanage the other two branches of the government. 


of the Chiropractic Act; ‘and “interested persons” under Govt. Code section 11350. 


respective positions of each side fully identified. The — have done exactly that in this 


case. (See, The Rutter Grouke supra, q 6:190, p. 6-42.). 


The Acupuncture Board refers to a “bootstrap” principle supposedly emanating a | 


the Cotati case. (The word “bootstrap” does not appear in the case.) In Cotati, the owners of 


mobile home parks in the “City” had filed an action in federal court challenging the 
: constitutionality of the City’s rent stabilization ordinance. Subsequently, the City filed a 


7 Sec aNery relief action in State court relative to the constitutionality of the same ordinance. 


_ The City, in its declaratory relief action, dndicated that it first became aware of the 


: constitutional issue when the owners filed their federal lawsuit. The owners responded that the | 


2 filing of their federal lawsuit did not create a controversy upon which a state declaratory relief 


action could be based. 


‘The California Supreme Court recognized that the sialiian of the mere existence of the 


federal lawsuit would not have sufficed to establish a justiciable controversy. However, the | 


_ Supreme Court went on to find that the constitutional controversy had, in fact, been pleaded 


with sufficient specificity to meet the requirements for stating a cause of action for declaratory 


relief, there al been no so-called “bootstrapping”. The Cotati case sey does not stand for 


the proposition for which it is So 


The instant plaintiffs have, in part, modeled their pleading after the — set forth, 
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with seal in the case. of Ludgate Insurance Company, Ltd. v. Lockheed Martin (2000) 82 
Cal.App.4% 592, 597-600; there has been no attempt to “bootstrap” Count bie of their First 
GA, or the pleading as a whole. They have not merely alleged that a controversy exists. (See, 
Rutter Group, 3§ 6:190 & 190.1, Pp. 6-42 & 43) They have put this court:and the parties on 
notice of the precise nature of the bathe controversy surrounding the interpretation of the 1922 
Chiropractic Act.. We now turn to the nature of that controversy. 


C. The 1922 Act is Ambiguous and Extrinsic Evidence Must Be Considered 7 


The First: District Court of Appeal in the case of Evans v. McGranaghan (1935) 4 


Cal. App. 2d 204, 205 found the expression “as taught in chiropractic schools or colleges” (See — 


Appendix A attached. Herts: Table 2. ) to, in effect, be ambiguous and held that to determine 
the “scope of the (“as taught”) words”. . “resort must be had to extrinsic evidence.” [See also, 
63 Ops.Atty.Gen. 403, 408 (1980) & Request for Judicial Notice. The plaintifis’ construction 
of the “as Bue and other language of the 1922 Act is further addressed in Argument 8D.] 
| Tt is well established that the extrinsic evidence related to the interpretation of a ballot 

measure meee the ballot pamphlet, saith more. (See, e.g. Hodges v. Superior Court (1999) 
21 Cal. 4h 109, 114.) In the SAC [26(a)], the plaintiffs _ 

“As a factual matter, the expression “as taught in chiropractic schools or 

colleges” (see Appendix A, table 2) cannot be fully understood except in the 

context of the official 1922 ballot pamphlet, the Chiropractic Act as a 

whole, the 1913 MPA, prior medical acts, pre-1922 federal and state case 

law, the cultural and bio-medical context of the times and such other factors 

as will be shown according to proof at trial.” 


It is clear that when interpreting initiative measures the court ‘must “follow” 


the rule that ‘the electorate would be deemed to know’ the state of the law prior to the 


enactment.” (Larson v. Duca (1989) 213 Cal.App.3d 324, 329; see also, Monzon v. Schaefer 


Ambulance Service, Inc. (1990) 224 Cal.App.3d 16, 30 for further discussion of the rules of 


_ statutory interpretation applicable to administrative regulations. ) 
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| There are, among other things, at least two United States Supreme Court decisions, 
three California Supreme Court decisions and two decisions from the California First District 
“Court of Appeal that were rendered prior to 1922 which are relevant to the construction of the 


1922 Chiropractic Act. None of these cases is addressed in the SBCEs moving papers and 


_ of the cases referred to in its demurrers. This case must be resolved based upon the totality 


of the | circumstances related to the enactment of the 1922 Chiropractic Act, not by 


i -- . e ~-S >) + ~ a oe 


demurrer. (See D'Amico v. Board of Medical Examiners (1974) 11 Cal.3d 1 at p. 13.) © 


pas 
oS 


D. The Pleaded Interpretation of the 1922 is Reasonable & Must be Deemed Admitted 


- for Purposes of the Demurrers 


wo 


| Rule 302 provides that chiropractors are, in effect, entitled to “adjust” the joints of the 


ond 


~ body and only to do other things as an adjunct to the adjustment.! On the contrary, plaintiffs 


i ed mee 
Ot 


| been granted to drugless practitioners under the 1913 Medical Practice Act (MPA); that is 


' The appellate court in the case of Crees v. California State Board of Medical Examiners (1963) 213 
Cal.App.2d 195, 214 accepted the following definition (See Crees, at p. 202) of the scope of 





BE Ss 


Fowler and Crees — hereafter Fowler/Crees rule): 


“HA duly licensed chiropractor may only practice or attempt to practice or hold himself out as 

_- practicing a system of treatment by manipulation of the joints of the human body by manipulation 
of anatomical displacements, articulation of the spinal column, including its vertebrae and cord, 
and he may use all necessary, mechanical, hygienic and sanitary measures incident to the care of 
the body in connection with said system of treatment, but not for the purpose of treatment, and 
‘not including measures as would constitute the practice of medicine, surgery, osteopathy, 


dentistry, or optometry, and without the use of any drug or medicine included in materia medica. 
27} | | min he eect | | 
_ A duly licensed chiropractor may make use of light, air, water, rest, heat, diet, exercise, 
28 massage and: physical culture, but only in connection with and incident to the practice of 
chiropractic as hereinabove set forth.”” 
| 9 
RESPONSE TO BOARD OF CHIROPRACTIC EXAMINERS’ DEMURRERS TO SECOND AMENDED COMPLAINT 
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| construe the 1922 Chiropractic Act as granting them the same basic scope of practice as had 
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except as otherwise provided, to “treat diseases, injuries, deformities, or other physical or 


| mental conditions”.” [See SAC §26(a). The exceptions are addressed in SAC, {26(b1-b6)] 


The language “as taught in chiropractic Schools or colleges” in section 7 of the. 


Chiropractic Act has been a central concen for all courts having addressed the practice nghts 


of chiropractors. Although the SBCE focuses on the case of People v. Fowler (1938) 32. 


— Cal.App2d Supp. 737 (SBCE P & A, fn. 1) the concern was perhaps best expressed prior to 


Fowler in the case In Re Hartman (1935) 10 Cal.App.2d 213, 217 (SBCE, P & A, p.4, fn. 4): 


“While the section (section 7) contains the additional clause ‘as taught in 
Chiropractic schools or colleges’, the entire section must be taken as a whole 
and it cannot be taken as authorizing a license to do anything and everything 
that might be taught in such a school. A short course in surgery or one in law 
might be given, incidentally, and it would not follow that the section would 
then authorize a licensed chiropractor to engage in such other professions. It is - 
not sufficient that a particular practice is taught in such a school. Under the 
terms of the statute it must meet the further test that it is a part of chiropractic, 
whatever that philosophy or method may be,” (Emphasis in original.) 


The plaintiffs agree that chiropractors are not entitled to do something merely because 


they might have taken a “short course” in that subj ect. But, the subjects to be “taught” are 


prescribed by section 5 of the Act. (See SAC, Exhibit A, p. 89 and Appendix A, Table 3.) | 


Surgery, as the term was defined by then existing California case law, was not part of the ~ 


chiropractic curriculum as. prescribed in 1922; neither was law. 
” The perceived problem with the “as taught” language starts to evaporate when one 
looks at the ballot itself. But, it is also necessary to compare the 1922 curriculum with that 


prescribed for the “drugless practitioners” under the 1913 MPA. (See Appendix A, Table 3.) 


‘Four differences are apparent: hygiene v. hygiene and sanitation; mechanical therapy is not 


specifically listed in section 5 of the Chiropractic Act curriculum; chiropractors had: 165 fewer 


| hours in ob/gyn. These differences are addressed in Section 7 where it is stated: “authorize ... 


I D 


2 The scope of. practice provided by Rule 302 can be analogized to a specific purpose leasehold estate 
_ whereas the plaintiffs contend that chiropractors were, by the 1922 Act, granted an estate analogous to © 
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_ demurrer should Be overruled. 





(the) use (of) all necessary mechanical and hygienic and sanitary measures incident to the care 


of the body...” (See Appendix A, Table 3. The obstetrics issue is addressed in the ballot 


"arguments - Exhibit A to the SAC, p. 94, upper right column, 2™ full paragraph.°) 


- Additional extrinsic evidence to that presently before this court is needed to further | 


understand these matters and to properly construe the 1922 Chiropractic Act. The plaintiffs 


must be allowed the opportunity to present that evidence to this court before any final ruling on 


their First Cause of Action. ane 1922 Chiropractic ‘Act iS “reasonably susceptible” to the 


construction placed upon it by plaintifis, eamatly in paragraph 26 to their SAC, and their 


interpretation should be deemed true for the = of ruling on the SBCE’s ae The 


| 


E. Plaintiffs are > Not Precluded from Obtaining Declaratory Relief by 


Prior Judicial Decisions 





- The SBCE has neglected to —? ihe legal geniciple upon which it relies in arguing 


that. the Fi owler/Crees cases preclude this court from fully considering the on practice 
rights issues raised t in the plaintiffs’ First Cause of Action. The SBCE appears, however, to be 


| raising the issue of collateral estoppel. 


Assuming arguendo, that the SBCE iS. implicitly claiming Plaintiffs are collaterally 


estopped by the authorities the SBCE cites, it is ‘mistaken. The California Supreme Court in 


am. 


the case of Arcadia Unified Schoor Dist. V. State Dept. of Education (1992) 2 Cal 4° 251, 


steatiy enunciated a rule recognizing ‘the limits of the doctrine of collateral estoppel. The 


| Arcadia court, at page 257, stated: 


when the issue is a question of law rather than of fact, the prior 
determination is not conclusive either if injustice would result or if the. 
public interest requires that relitigation not be foreclosed. [Citations.]””” 


a fee simple absolute with reserved exceptions and added rights. , 
3 There are other differences relating to the exceptions, but this is not the time to go further with this 


matter. 
| ll | | 
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The issue as to the plaintiffs’ practice rights under the 1922 Chiropractic Act is clearly 
a question of law. [SAC ad (d)] The mere fact that extrinsic evidence is needed to properly 


construe the original intent of that act does not change the character of the issue before this 


- court.” ‘The Citicorp North America, Inc. v. Franchise Tax Board (2000) 83 Cal. = 4" 1403, 


Seah Malcolm & Burtt v. Voss (1995) 33 Cal. rom 4% 1399, People ex rel. Lungren v y. 


_ Superior Court (1996) 14 Cal.4" 294 and RCJ Medical Services, Inc. v. Bonta (2001) 91 
Cal.App.4" 986 cases cited by the SBCE simply do not override the public interest doctrine. 
, The SBCE’s argument (P & A, p..5) that this court must find the “Fowler rule to be irrational” 


in order to not be bound thereby i is hyperbolic and wrong. 


The impact of the limitations placed upon the chiropractic profession by the 


F owler/Crees “rule” i is perhaps best. realized by comparing the profession as it is now with 
_ how it was envisioned by the California Supreme in 1 19249, The court in the case of People ve 


| La Barre (1924) 193 Cal. 388, orenoen stated: 


a “It will be observed that a license issued under the initiative or chiropractic - 

act confers a higher mark of learning and efficiency upon its holder than 

does a drugless practitioner's certificate issued under the Medical Practice 

_ Act. The minimum educational requirements of the chiropractic or initiative 
act calls for a course of study embracing the same subjects as the Medical 
Act, but it extends over a period of two thousand four hundred hours: as 

against two thousand hours for the drugless practitioner. This of itself, from — 
a professional or business standpoint, would give an advantage in public 
favor to the licentiates under~the chiropractic act over the drugless . 
practitioners. But the more substantial advantage of holding a license under 

- the chiropractic act consists in the preferments and prestige which eligibility 
to membership in the State board of chiropractic examiners carries with it 


i: There are two other rules related to the doctrine of collateral estoppel that are applicable in this case 
‘but which will not be further addressed presently i in that an extended analysis would be required and 


this is not the place-for that analysis. The first is that a prior case does not apply to propositions not 


actually considered. (See, e.g. Dyer v. Superior Court (1997) 56 Cal.App. 4" 61) The second; to the 


issues of adequacy of counsel in the prior case. (See, e.g. Citizens for Open Access to Sand and Tide, 


- Inc. v. Seadrift (1998) 60 Cal-App. 4" 1053.) 
 ° The court in the case of Housing Authority v. Worker's Compensation Appeals Board (1998) 60 © 


Cal.App.4" 1076, 1085 referred to the public u interest doctrine as applicable to both collateral estoppel 


and stare decisis. 
° The La Barre case is the only case related to the issues raised by plaintiffs that has gone to the State 


7 Supreme Court since 1922. As previously stated, 7 3 case went to that court prior to 1922. 
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This badge of honor and distinction is withheld from the holders of 
‘certificates issued to drugiess practitioners. Certificate holders under the 
Medical Practice Act, who are practicing the chiropractic methods, will 
naturally, for competitive and other reasons, desire to be placed upon an 
equal plane in. public favor with licentiates. under the chiropractic act, and» 
will naturally present themselves for examination.” | 


Justice demands that the a not be precluded from fully presenting their case as 
a alivece in Count One to their First C/A action. Of course, as pallesed in their complaint, the 


practice rights of chiropractors affects all chiropractors (approximately 8 500) i in this state and 


oon oo -® ww NH = 


| the patient population. (See also, in particular, SAC 11- -38.) 














The SBCE’s general demurrer to the First Cause of Action must be overruled on the 


=m 
© 


- ground tat the Count One states facts sufficient to state a cause se action. 


ro ve 
no = 


_ CONSTITUTIONAL ISSUES THAT MUST NOT BE RESOLVED BY THE 
SUSTAININ G OF A GENERAL DEMURRER 


bm 
mm oo 


This case presents a long. and bitter feud that has taken place between the chiropractic 


tom 
or 


| proleesien and orthodox medicine. Chiropractors are not the only ones to have struggled with 


ml 
oo 


orthodoxy in order to practice their profession. Osteopaths (who also established their own 


jad 
Lae | 


licensing board by initiative on the same 1922 ballot as nee): struggled with 


— 
Oo © 


_ this case. (See D'Amico, supra, il Cal.3d 1 and Argument 3B to the plaintiffs P & A in 
Opposition to the Demurrers of the CAB which i is incorporated herein as if set forth in full.) 
Suffice it to say for our present purposes, the California Seana Court in its 1974 


D "Amico decision upheld a lower court ruling that certain equal protection issues raised by the 
| | considered in. conjunction with “the fruits of judicial notice.” (D ‘Amico, supra, at p. 13) 
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9. COUNTS 2, 3 and 4 OF THE FIRST CAUSE OF ACTION RAISE 


establishment medicine until the mid-1970s. That. struggle was similar to the one addressed i in 


osteopath plaintiffs were not properly to be resolved on the basis of demurrer; even when» 


The similarity of the history of the osteopathic profession and the facts pleaded in the | 


i” First C/A require the overruling of the SBCE’s demurrers to the First Cause of Action. This ts 
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true even a this court were to poner ieeiae the rational basis standard as alleged in Count Two 
of the First C/A 1s ona (D ‘Amico, supra, at p. 22-25) A fortiori, the demurrers to 
Counts Three and Four seeking strict scrutiny are not to be resolved by way of ie 


demurrer. 


10. THE MERE FACT ‘THAT INJUNCTIVE RELIEF IS SOUGHT IS NOT 
GROUNDS FOR SUSTAINING A GENERAL DEMURRER 


Plaintiffs accept the SBCE’s argument that their claim for injunctive relief must stand 
or fall depending upon whether they have. otherwise stated a cause of action in their First 


Cause of Action. As shown above, the plaintiffs have pleaded facts suficient to constitute a 


cause of action for declaratory relief and their claim for injunctive relief is therefore well 


. pisscee: Equally important, as reco gnized by the authority cited in Arguments 5 & 6, the mere 


fact that ancillary relief is sought in conjunction with a validly stated cause of action for 


| _ declaratory relief is not grounds for sustaining a general demurrer. | 


11. | A JUSTICIABLE CONTROVERSY IS SPECIFICALLY PLEADED IN THE 
_ SECOND CAUSE OF ACTION 


Rule 302 clearly applies to the Chiropractic Act, as amended. [See SAC, Exhibit B, 


- Rule 302(b)(2). ] The nature of the controversy between the plaintiffs and the SBCE relative 
to the interpretation of the 1948, 1970 and 1976 amendments to the Chiropractic Act is 


specifically pleaded in - paragraphs 63 and 64 of the SAC. ~ No Bppennre court has ever 


interpreted the meaning of these amendments and plaintiffs contend that they are ambiguous; _ 


especially the 1948 amendment. | 

The ambiguity in the 1948 aie relates primarily to the language “as taught in 
chiropractic laid or colleges” and the changes produced by that amendment as to the 
prescribed curriculum in section 5 of the Act. (See, Appendix A, Tables 2 & 3.) (The 


allegations of the First Cause of Action are all incorporated into the Second Cause of Action; 


14 


RESPONSE TO BOARD OF CHIROPRACTIC EXAMINERS’ DEMURRERS TO SECOND AMENDED COMPLAINT 








Ei heh BANA Ri PIG AEE NAS BAA OB UG Sag BORN EEE VON GL BM DRO ee TE NNT Te BERET REE SETI Ce Bie Sh 


Re WR EO A 
















SAC q52.) | 

AS argued previously with respect to the First Cause of Action, a central issue relative 
to the practice rights of chiropractors has been the relationship between the curriculum 
prescribed by section 5 of the Chiropractic Act and the “as tanga language i in section 7. (See 
Appendix A, Tables 2 & 3) The ambiguity between the “as taught” language and. the 
7 prescribed curriculum pene compounded when.the opponents of the 1948 amendment made 


the following representations: 


“Any part of the 17 per cent of cous thousand Hours or 680 elective study hours 
could be used to teach medicine, surgery and/or obstetrics. There is no provision to 
prevent the 5000 chiropractors now licensed (without training in such subjects) 
from practicing. in these fields. ” (See also, Appendix A, Table-4.) 
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The proponents did not disagree with this statement. The obvious inference is that both 


bod 
| 


sides understood that changing the curriculum in section 5 of the Chiropractic Act would 


-_ ep 
Hm 9 


provide the opportunity for a change in the spice rights of Chiropractors because it 


J 
or 


| potentially changed what was, or could be, taught.’ 
| 


pa 
Oo 


As discussed in the. Arguments related to the First Cause of Action, the plaintiffs 


os 
~] 


recognize that there exists case law recognizing a relationship between the “as taught” 


bask 


that relationship. A renee between the * ‘as taught” language in section 7 and the 


prescribed curriculum in section 5 was, however, recognized by the California Supreme Court 


| in the La Barre case, supra, at page. 394. The court ates: 


Sections 5, 6, 1, 8, 9, and 10 deal with the saiailile of minimum sdncational 
requirements established by the act and also with the examination of 
applicants for license thereunder. _ 


In its P & A, the SBCE makes the factual assertion that “the Chiropractic Board has 
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advocated by plaintiffs.” (SBCE, P&A,p. 9,1. 4.) Apart from the fact that the statement 


merely reinforces the existence of an actual present controversy, it is historically inaccurate as 


| can be noted from footnote 6 of the 1963 Crees, supra, p. 209: 


“In 1954 thé Board of Chiropractic Examiners adopted a regulation [FN6] 
which purported to expand substantially the area of professional activity on 
the part of chiropractors and the means and facilities at their disposal in their 
— of the healing art.” 


“ENG The _— is found. in title 16, ial 4, of the California 
Administrative Code. It provides: "302. Definitions. (a) Practice of 
Chiropractic: The basic principle of chiropractic is the maintenance of | 
structural and functional integrity of the nervous system. The practice of 
chiropractic consists of the use of any and all subjects enumerated in 
Section 5 and referred to (sic) any and all other sections of the act." 
(Emphasis added. See SAC, 43(a) relative to the Handling of this matter 
by the California Attorney General’s Office.) - 


The Crees court held the cores “interpretive” rule 302 quoted above 2 (FN. 6) invalid. 


However, it is spparcat that there is a question as to. the igeneral understanding of the 
| relationship — sections 5 and 7 ioe the Chiropractic Act at the time of the 1948 
| ‘amendment. Therefore this court must or extrinsic evidence. before ions: that 


ambiguity. (See, panne v. Eu, supra.) , 


| In the Eu case, the California Dupree Court found an initiative measure to be 


: papas, as here. To. oe that ambiguity the Court turned to extrinsic evidence. The 
| extrinsic evidence 1 in the Eu case was limited to the ballot arguments and the analysis of the | 
Legislative Analyst. Much more evidence is required in this case to resolve the ambiguity. | 
| Indeed, the required evidence includes all the evidence related to the basic understanding of the 
1922 Chiropractic: Act itself as discussed relative to the First Cause of Action. In addition, 


however, it also includes, among other things, the “extensive study and investigation” 


—T Ttis the plaintiffs’ position that no change could be made in the practice rights of chiropractors except 


by the decision of the SBCE defining the ss ae standards. That is, it was not left to the schools to 
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undertaken by the “State Legislature” before putting the 1948 amendment on the ballot. (SAC, » 


Ex. Cr, “Argument in Favor of Amendment of Initiative Act”, first paragraph.) 


The SBCE's general demurrer should be overruled and the cere should be fully 


heard a respect to the meaning of the amendments to the Chiropractic Act. The mere fact 


that they seek. remedies i in addition to the declaratory relief is an insufficient — for 


granting the SBCE’s general demurrer. (See Argument 6.) 


12, +A JUSTICIABLE CONTROVERSY IS SPECIFICALLY PLEADED IN THE 
THIRD CAUSE OF ACTION | 


The plaintiffs do not seek to preclude eal agencies from being involved in the 


| evaluation process relative to chiropractic colleges. Rather, the primary thrust of their Third 


| C/A i 1S to seek | a judicial declaration that the SBCE has full aaa over the approval 


process related to chiropractic schools and tial They also seek to have the SBCE apply 


| that approval power in a manner consistent with the practice rights of chiropractors as 


otherwise alleged i in their First and Second C/A.° 
The 1976 amendment to the Chiropractic Act prohibited the SBCE “from approving 


any y chiropractic school that has not been accredited” by the CCE. See SAC, Exhibit C-4, 


“Analysis by Legislative Analyst”.) The 1978. amendment continued the prohibition but 


modified it so that the SBCE could cent schools accredited by the CCE or other defined 


private accrediting agencies. The 1978 anil also provided that, in effect, if all the 
| designated private dccrediting organizations disappeared the SBCE mr go ahead with the 
| approval process on its own. Presently, the only accrediting agency fulfilling the defined role 


— is the CCE. 


make the decision. 


8 The plaintiffs seek a situation site to that applicable to California law schools. The ABA may 


accredit a law school but the State Bar still sees ve ConsHiu HONS: power to approve law schools. 
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Plaintiffs contend that the destenabon of the CCE, an would have sane as 
defendants other private entities, if there were any) to play this vital role with respect to the 


chiropractic profession in California is unconstitutional. The plaintiffs contend that the ile to 


be played by the CCE pursuant to > the 1976/78 amendments violates California Constitution, | 


Art. 2 Comennes II), § 12 which states: 


“No amendment to the Constitution, and no statute proposed to the electors 

_ by the Legislature or by initiative, that names an individual to hold any 
office, or names or identifies any private corporation to perform any 
function or to. have any power or duty, may be submitted to the electors or 
have any effect.” | 


1 The oer contends that the 6ie played by the CCE pursuant to the 197 6/78 amendments does . 
~ not violate Art. 2 § 12.. The SBCE’s opposing interpretation of the 1976/78 amendments ay | 
| Constitution Art. 2: § 12 clearly establishes a sufficient actual present controversy between fhe 


plaintiffs and the SBCE to satisfy the requirement for a cause of action for declaratory relief. - | 


| (See Arguments 3 & 4.) Nevertheless, the SBCE s substantive argument deserves refutation. 


- The SBCE’s —— relies primarily on pidane up some catch phrases from the case 


of ‘Calfarm Ins. Co. v. Deukmejian (1989) 48 Cal.3d 805 which it then misapplies to the facts: 


| in this case. In the Calfarm case an initiative measure had provided for the creation of a 
consumer advocacy (non-profit) corporation to serve the: ami in various forums relative to 


complaints against insurance ECOMIpanICS: The corporation was not in existence at the time the 


: initiative was enacted into law but was to come into existence thereafter and speciace processes _ 


| and procedure were put in piece for its formation Because it ‘was not in existence at the time 


of. the passage of the initiative, the proponents and the Attorney General argued that Art, 2, § 
12 did not apply. The Supreme Court ruled otherwise, and stated: 


“The explicit terms of wtliie Il, section 12, demonstrate that the consumer- 
advocacy provision of Proposition 103 is invalid. The constitutional prohibition 
bars naming or identifying a private corporation to perform any function. The 

- consumer-advocacy provision "identifies" a particular corporation - that one 
which is to be formed by an interim board of public members appointed by the 
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Insurance’ Commissioner. As we explain later in this opinion, Abe corporation to 
be formed is a private corporation. Finally, that corporation is identified to 
perform a "function," to "advocate the interests of insurance consumers in any 
forum." (Citation. ) We see no escape from the clear and explicit language of the 
state Constitution.” | 


Nor is there any “escape from the clear and explicit language” of the constitutional 
| provision relative to the function played by the CCE in the approval process for chiropractic 
school and colleges whose graduates will be eligible to sit for the California licensing 
examination. 


The Calfarm court went on to confirm the validity of its conclusion as stated above iy 


indicating that a corporation still to be formed coala just as well feather the nest of its. 


| promoters as one ¢ already i in existence. In passing, the court made the following remarks: 


| The evil which the constitutional prohibition seeks t to prevent - the conferring 
-_ of special privilege upon some organization sponsoring the initiative - is most 
easily perpetrated by referring to an existing entity. But if the prohibition were 
limited to existing entities, it could readily be evaded by conferring a privilege 
‘upon some future corporation, describing its formation and governance so as 
to ensure its control by the popenrae of the initiative.” (Calfarm, supra, at 

Dp. $33.) | | 


The SBCE picts sonic of this language and substitutes it for the clear holding in the 


prohibition against “delegation” would only apply to pass who had actively promoted the 


initiative in which the delegation took place. In any event, even if such a limitation was to be 


ane the plaintiffs have specifically pleaded that the CCE did in fact participate in 


ae the passage of the 1976/78 amendments. (SAC ¥ 82. ) 


The SBCE also cites the case of Pala Band of Mission Indians v. Board of Supervisors 


(1997) 54 Cal.App.4" 565. This case supports the plaintiffs’ position. In Pala, a private 


company was, by initiative, granted the aun to process a government application for the 


development of a sewage treatment facility in San Diego County. In addition, the private 
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company was approved to file an application to operate the facility if it came into existence. 


plant, and to file an application to operate if it came into existence, were sufficient to constitute 
_ a violation of Art. 2, § oli a - 

_ As with the causes of action previously addressed in the Points and Authorities, the 
| SBCE again challenges the various remedies sought by the plaintiffs in connection with the 


school approval and examination processes. The issues relative to available remedies must be 


oon @ o = &© NO 














addressed at trial after the underlying constitutional issue has been resolved. The SBCE’s 
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The SBCE’s general demurrers to the First, Second and Third Cause of Action should 


each be overruled. 
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| | DAVID PRESCOTT, & — 
17 EDWIN GRAUKE 
18}. Veritas Justice & Bioethics Institute 
| Attorney for Plaintiffs 
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In fn. 14 of its moving papers the SBCE cites to the case of Citizens for Responsible Government v. 
97|| City of Albany (1997) 56 Cal.App.4" 1199. There, a city gaming and development plan was required to 
be submitted to the people for approval. The plan named some private person or organization to 
28|| participate in the project and the court was asked to hold the measure as violative of Constitution, Art. 
2, Sec. 12. The court declined to do so because the measure simply was not an initiative. Clearly, that 
_ case has no application to the instant action. a 7 | 
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APPENDIX “A” 
(FROM SAC, EXHIBITS A & C-1) 
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1913 MEDICAL 


“§ 8. ...; second ... to treat diseases, injuries, deformities, or other physical or mental conditions without the use of 
drugs or what are known’as medicinal preparations and without in any manner severing or penetrating any of the 
tissues of human beings except the severing of the umbilical cord...” (Emphasis added.) 





|  TABLE2 
1922 CHIROPRACTIC ACT. 

: ‘SECTION 7 | 

(See SAC, J 25 & Exhibit A, p. 89 - Unchanged as of 10-5-03) 



















“Sec, 7. One form of certificate shall be issued by the board of chiropractic examiners, which such certificate shall 
be designated ‘license to practice chiropractic,’ which license shall authorize the holder thereof to practice | 
chiropractic. as taught in chiropractic schools or colleges; and, also, to use all necessary mechanical, and } 
| hygienic and sanitary measures incident to the care of the body, but shall not authorize the practice of medicine, 
‘surgery, osteopathy, dentistry, or optometry, nor the use of any drug or medicine now or hereafter included in 
materia medica.” (Ballot arguments indicated chiropractors would not be. authorized to. practice obstetrics - SAC, 
Ex. A, p. 94. Emphasis added.) © | 





ee SECTION 16 ns 

| ‘(See SAC, J 23 & Exhibit A, p. 90 - §16 - Unchanged as of 10-5-03) | | 
“Sec. 16. | Nothing in this act shall be construed to prohibit ..., nor Shall this as to discriminate against any 
particular school of chiropractic, or any other treatment... .” (Emphasis added) | = 









oo. __TABLE3 
(See. SAC, § 13 — Emphasis added.) | _ 
1913 Drug! 1922 Chiropractor’s Curriculum 


Anatomy — , oe 485 : | ~~ 600 hours 
Histology 27. | 115 hours 

| Elementary Chemistry & Toxicology — | : | 100 hours 
Physiology an 200. | (200 hours © 
Elementary Bacteriology —= oo | | Bacteriology 100 hours 
Hygiene | _ | 45 Hygiene & Sanitation 100 hours 
Pathology : a oe | ek _ 3 200 hours 
Diagnosis | ee _ a - Diagnosis or Analysis 400 hours 
Manipulative & Mechanical therapy — | Chiropractic Theory/Practice 500 hours _ 
Gynecology a - Obstetrics & Gyn. 100 hours 


Obstetrics ~ 165 —_ __ 
| Totals 2000 hours | pe og. 2400 hours. 


TABLE 4 | | 


YUOTATION FROM BALLOT ARGUMENT - 1948 AMENDMENT 
“(See SAC{56& ExhibitC-1,p.15-3° Ful) 





“Any part of the 17 per cent of four thousand hours or 680 elective study hours could be used to teach medicine, | 
surgery and/or obstetrics. There is no provision to prevent the 5000 chiropractors now licensed (without training 


in such subjects) from practicing in these fields.” 
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DECLARATION OF DAVID PRESCOTT 
IN SUPPORT OF OVERLENGTH BRIEF 
[California Rules of Court, Rule 313(d)] 








, DAVID PRECOTT, declare: , 
1. [aman attorney at law licensed to practice before all courts of the State of California. 
2, Tam the attorney of record for the plaintiffs herein. 


| “8s I was primarily responsible for the preparation and filing of the Points and Authorities to 


which this declaration 1S attached. 
4. There are a number of issues addressed herein and I was unable to fully address them 
without exceeding the page limit otherwise provided for responses to demurrer. 


5.. Part of the problem. was due to the fact that. the SBCE incorporated 9 pages into its 





| otherwise 15 page brief from the P & A filed by the California Acupunture Board. 
6. I requested Attomey General’s Office to divulate to the filing ofa combined response to 
the respective briefs filed by that office. They refused. 


7, The Honorable Charlene P: Mitchell previously authorized the ling of this 20 page brief. 


[SOTO ROMA: INEGI SEORE: RARER a 


I declare under penalty of perjury under the laws of California that the foregoing is true 


and correct, 


ARON ONS a FEL eee Se gine B 
ie CAS BN eee 


“~ 


Executed this 1st Day of October, 2003 at Lake Forrest, California 
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DAVID PRESCOTT 
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_ PROOF OF SERVICE BY MAIL - 1013a, 2015 C.CP.) 


STATE OF CALIFORNIA ) 
) SS. 
COUNTY OF ORANGE 


Tama citizen of the United States. I am over the age of eighteen years and not a party to the within 
entitled action. My | business address is 22365 El Toro Rd., Suite 109, Lake Forrest, California oases 


On October 7, 2003 I served the within POINTS & AUTHORITIES IN OPPOSITION TO THE 
GENERAL DEMURRERS OF THE CALIFORNIA BOARD OF CHIROPRACTIC EXAMINERS TO 
THE PLAINTIFFS’ SECOND AMENDED COMPLAINT on the defendants Chiropractic Board, 
Acupuncture Board and The Council on Chiropractic Education by ii a true and correct copy ina 
sealed envelope, addressed as follows: | 


STATE BOARD OF CHIROPRACTIC E EXAMINERS | THE COUNCIL ON CHIROPRACTIC EDUCATION 


Mr. Fred Slimp,Esq. 88 = = | Mr. Michael Schroeder 
Deputy Attorney General ee | Attorney at Law | 
~  P.O.Box 70550 _ a | 1851 East First Street, Suite 1160 
: Oakland, Calif. 94612-0550 - 2 & . | Santa Ana, Calif. 92705 | 


- CALIFORNIA ACUPUNCTURE BOARD 
Mr. Jose Guerrero, Esq. 3 

Deputy Attorney General : 

P.O. Box 70550 © 


Oaklan Calif. 94612- 0550 4 - | 7 3 
| | siitianst XK) 


I aerated the envelope in the U.S. Postal Service the same day a | Hiesmowass postage thereon 
fully prepaid at Lake Forrest, California. } | 


I declare under penalty of eaeey under the laws of the State of California the ere is true and 
correct. | | | a | 


“Executed: on October 15, 2003, at nee Forrest, 





David ae 


